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Deforestation Q&A – as at 10th January 2024

This Q&A relates primarily to the deforestation legislation now enacted in the EU as it applies to coffee.  Reference is also made to the state of play on proposed legislation in other consuming countries

This document has been produced by the British Coffee Association for the benefit of our members. We ask that it is not shared outside of member organisations.

We have sought to provide as full and complete an answer as we can, but please bear in mind that the situation continues to evolve, and more clarity/information may be made available in due course.

This is a rolling / live document and will be updated from time-to-time.

If you have any questions which are not covered by this Q&A, please contact us at info@britiscoffeeorganisation.org.




Questions & Answers

Q: What is the state of play on legislation?
UK: Proposed that secondary legislation be developed in early 2024 with aim of reporting beginning in first half of 2025.  First tranche of commodities will not include coffee – likely to be included in 2nd tranche but not timetable available (working hypothesis is that 2nd tranche would be 12-24 months later).
EU: Legislation now published in the Official Journal on 9th June 2023.  It came into force on 29th June, with the main elements applying 18 months from there – therefore 30th December 2024.



US: Revised Bill before Congress in early December 2023.  Does not include coffee.  Big questions as to whether any progress can be made ahead of US Presidential elections in November 2024.
A number of other countries have signed up to UN positions on halting/reversing global deforestation although detailed plans are less clear at this stage

Q: The focus is therefore on the EU?
The EU is therefore the first major consuming bloc to introduce specific legislation – as above, the confirmation is that this has now been published at the end of June 2023.  Its implications will start to apply to crops being delivered onto the EU market from the end of 2024.  For coffee this means trees planted both before and after the cut-off period in the EU legislation of 31st December 2020.

Scope of Legislation

Q: Is all coffee covered?
The scope of the EU legislation as far as coffee is concerned only covers products which come under the CN tariff code 0901.  It would therefore apply to coffee whether or not roasted or decaffeinated.
The legislation does not cover any products which enter the EU market under the CN tariff 2101.

Q: How will the EU legislation affect the UK?
The EU legislation will apply to coffee when it is first placed on the EU market.  Therefore any coffee which enters the EU market from the UK under a Chapter 9 tariff heading will be within the scope.  Equally, any coffee under Chapter 9 coming from the EU to the UK will be covered as the Regulation refers to exports as well as imports.  It remains to be seen how aligned the requirement of the EUDR will be with UK requirements once they are introduced.

Timelines, including products already harvested

Q: Is there a cut-off date in term of deforestation?
The EU legislation will apply to land where deforestation or forest degradation has occurred since 31st December 2020.  Deforestation occurring before that date is not covered.  This date covers both goods placed on the EU market but also goods being exported from the EU.

Q: Is the timetable the same for all companies?
As mentioned, the implementation date (the date when things need to happen) is 30th December 2024.  However, for businesses which are classified as micro & small, the implementation date is 6 



months later, 30th June 2025. If you fall within that micro & small category, please take 30th December 2024 to be 30th June 2025.

Q: So what about anything entering the EU in 2024 ….?
Anything which is placed on the EU market before 30th December 2024 does not need to comply with the requirements of the Regulation.  You should however ensure you retain evidence to confirm that is the case should it subsequently be required.

Q: …. but what if the beans were harvested in an earlier year before the Regulation was in existence?
Where it can be shown that the date of harvest was prior to 29th June 2023 (when the Regulation came into force), then the coffee can be placed on the market after 30th December 2024 without the need for a due diligence statement.  Important to note that the burden of proof is solely on the operator to provide the necessary documentary proof however.

Q: What does ‘placing on the market’ actually mean?
The legislation carries the following definitions of ‘placing on the market’ and ‘making available on the market’:
· ‘placing on the market’ means the first making available of a relevant commodity or product on the Union market
· ‘making available on the market’ means any supply of a relevant product for distribution, consumption or use on the Union market in the course of a commercial activity, whether in return for payment or free of charge

Q: So what is the practical difference between ‘placing on the market’ and ‘making available on the market’?
‘Placing on the market’ relates to the point at which the goods are custom cleared and the first point at which they are freely available on the EU market.  Any subsequent sale, transfer of ownership etc. would fall under ‘making available on the market’.

Q: Does the information requirements apply to both ‘placing on the market’ and ‘making available on the market’ then?
What is clear is that coffee which is first placed on the market after 30th December 2024 will need to be accompanied by a due diligence statement (details of which are covered in later questions) and the legal liability for submitting that statement lies with the operator.  Subsequent sales within the EU will require due diligence statements from those businesses on the coffee purchases they make.




Q: But if there was no due diligence statement provided when the goods were placed on the market, how can a trader provide one for any later sale of the same goods?
As mentioned earlier, if the goods are placed on the EU market before 30th December 2024 then there is no need for a due diligence statement.  Subsequent trading of those goods, even after 30th December, will also not require a due diligence statement but traders who are making goods available after that date should ensure they are in possession of sufficient information to be able to show the original placing on the EU market was prior to 30th December. 

Q: But will every business which owns the coffee from import onwards have to produce a due diligence statement, even when one has already been produced for that product/ lot/ consignment by the operator?
The Regulation requires that goods are covered by a due diligence statement and that obligation is placed on all non-SME businesses through the chain (the Regulation is not explicit but would imply this is a requirement all the way to the final consumer).
In practice the information contained in the original due diligence statement will have to be transferred along with the goods to enable businesses to meet this demand.  It is possible therefore that it become a contractual commitment placed on the seller by the buyer – although, in practice, this may take a number of different forms.  As it stands there is a requirement on all parties (except SME’s as detailed later) to ensure they have sufficient information to meet due diligence requirements for not only geo-location and deforestation issues but also human rights and other rights of indigenous people.  

It will be for each business to determine whether it can obtain sufficient information from its supplier or whether it needs to take additional steps – some of which may fall under the risk mitigation area. 
 
Due Diligence- requirements

Q; What exactly is required under the due diligence procedures?
The due diligence requirements can be split into 3 main areas
i) Information Requirements: to include the quantity; the supplier; the country of production; and proof that the product was produced in accordance with the laws of that particular country. Also included under information requirements is the geo-location information which is covered in more detail later in this document

ii) Risk Assessment: As the operator you must then use the information you have gathered to determine whether there is a risk that the coffee you are purchasing may have come from land deforested after the 31st December 2020 cut-off date.  You should also take into account wider factors such as rights of indigenous people, the complexity of the supply chain and ability to have confidence in the information you are obtaining from third parties and the level of risk assigned to the country of production by the 




Commission.  Finally, the risk assessment will also need to take account of the potential risks of the legislation being circumvented, ie. where coffee from risk areas is being mixed with non-risk and passed off as one consignment.  This links to existing food authenticity risks covered in the BCA guide updated in 2022.

If you believe there is no (or a negligible risk) then you can record that as the outcome of our risk assessment.  If however you believe there is a greater risk then you must move to the next stage which is:

iii) Risk Mitigation: where, on the basis of your risk assessment, you feel there is a risk of products having come from deforested areas, you may be able to do more work to confirm there is no risk.  This may be through obtaining more information from suppliers or third parties; arranging specific audits of the relevant supply chain; or any other measures which can confirm the risk status


Q; What next?
Once your due diligence statement is completed it will need to be submitted into the EU’s information system (more on that later).  From that you will receive a reference number which can then be used to inform Customs/ local authorities etc. that your consignment has been confirmed as no deforestation risk.

Q: Is there a minimum quantity level for import at which the legislation kicks in?
No, the legislation applies to all relevant products irrespective of quantity.

Q: The legislation talks about “operators” – who is the operator?
The operator is the business (or sole trader) who is responsible for placing the product (green, roasted etc.) on the EU market (that is clearing the goods onto the EU market).  Where that ‘operator’ is not the business which has procured the coffee from origin then they will need to obtain all the relevant information from their supplier/ supply chain in order to complete the required due diligence statement.

Traceability – Geolocation & Polygons

Q: What is geo-location information?
Where the plot of land is less than 4 hectares in size (plot does not equal field!) then a single geo-location point can be provided (more if you wish to).  That single point should be made up of both a latitude and longitude reference, both to 6 decimal places (eg. dropping a red pin in Google Maps will give this figure). The Commission suggests any handheld device which runs the Global Navigation Satellite System (GNSS) (https://www.euspa.europa.eu/european-space/eu-space-programme/what-GNSS ) as they do not require a phone signal.


Where the plot exceeds 4 hectares then it is treated as a polygon (shape) and sufficient geolocation points must be used to identify the perimeter points (eg. 4 for a square; 6 for a hexagaon)
Ideally this information needs to be generated by the producer and, once produced, can be recorded and given to relate to future crops (any change in land ownership would require the information to be updated.

Q: Does it have to be the producer who produces the location information?
No, this can be done by a third party, including using satellite imaging/locating but the important thing is to ensure the information for each plot of land (either single geolocation point or polygons) can be tied back to a producer so that traceability of coffee can be maintained both now and into the future.  It is important to remember that whoever maps the land, it is the operator placing the goods on the EU market who is liable and who will therefore need to satisfy themselves that the work has been undertaken correctly.

Q: Does it matter where on the land the geolocation point is taken?
The legislation does not specify any detail but, if gathering the information using, for example, a mobile phone then it should be remembered that the level of accuracy may vary.  It would therefore be good practice to ensure the location is taken from a point, wherever possible, that is as close to the centre of the plot as possible and not alongside a boundary. 

Q: So, does every container shipped need to have the geolocation information relating to every single bean?
Not quite!  You need to ensure that all the plots of land involved in a shipment are identified and their location details included in the due diligence statement.  What you need to ensure is that there are no beans in the shipment that come from plots of land that have not been recorded.  This will ensure no product from deforested areas is included.
It may however be that you include geolocation information for plots of land whose beans may be in the consignment (because they were delivered into the co-op or mill from where your container originated) – you do not need to prove beans from recorded plots are in the consignment as the focus remains on ensuring beans from non-registered or anonymous plots are not included and therefore there are no beans from deforested land being shipped. 

Q: I know my coffee is coming from producers located together in a single area.  Can I use polygons to map and record it as one plot of land?
Polygons should relate to a single plot of land.  You cannot map a whole area under a single polygon just because your coffee comes from within that area as the coffee needs to be traced back to a specific plot, not an area.





Q: How do we deal with public land or land where ownership is not clear?
The EU believes ownership of the land is not the critical point as the legislation focuses on the location and the producer.  Any land which is used should have its geolocation details captured and linked to whoever is growing the coffee.  If the coffee is being grown legally then there is no issue with capturing and linking geolocation or polygon information to maintain the traceability.

Q: If my coffee is coming from a silo or store but I am only taking a proportion of the total amount, how do I give the accurate information?
In this instance you would need to record the geolocation information relating to all of the plots of land that supplied coffee into that silo/store since it was last emptied – even though your consignment may not contain beans from all of those locations.
What you cannot do is only record a proportion of the geolocation information that might equate to the quantity of your consignment – or any other form of mass balance approach. 

Q: What other information is required alongside geolocation?
The legislation requires that Buyer and Seller information is recorded at each point in the chain (ie. one up; one down).  Additionally, a description of the coffee including species and latin name, the quantity involved and the tariff code (eg. 0901 1100 for green coffee) as well as the country of production.  Information relating to the harvesting of the crop is also required.  This can be a date or a time range (no parameters are given for the length of time allowable, but the intention is to have the ability to cross reference it against any deforestation that might subsequently take place).
Finally there must be confirmation (which is capable of being verified by authorities if required) that the coffee was producing in line with the legislation of the country of production and is deforestation free.  Further guidance is expected on this point but essentially you would need confirmation that the product has been grown legally and all relevant domestic legal requirements have been met – eg. environmental, taxation, human rights etc. 

Q: What is needed to complete a risk assessment?
Essentially you are using the information gathered (as above) and determining the risk level associated with purchasing coffee from that region/ country.  Does the information you have (or are their relevant gaps in that information) indicate there may be more than a negligible risk that the coffee comes from an area which is subject to deforestation.  If that is the case then the coffee is not meeting the requirements for entry into the EU.

Risk Mitigation

Q: What are the possible risk mitigation measures?
Risk mitigation is required when there is a greater than negligible risk of importing coffee into the EU from deforested land unless further action is taken to either a) reduce that risk, or b) confirm that the 


risk is not elevated – for example on-ground verification might determine that the potential risk of deforestation shown in satellite mapping was incorrect (see later reference to shade coffee).
One measure might involve further investigation to gather additional information or data to confirm the deforestation position or where it might be needed to fully ascertain the origin and location of the green coffee beans.
Additional independent surveys or audits may also be used to provide additional information.
An alternative approach suggested in the legislation would be to work with producers/ first collectors to support and give them the capacity/ tools to demonstrate compliance.

Q: Are there other obligations on businesses around mitigation?
The legislation requires that operators put in place “adequate and proportionate policies, controls and procedures to mitigate and manage effectively the risks of non-compliance….”

Q: What are adequate and proportionate policies …. ?
Key element will be full record keeping (retained for 5 years).  Additionally, businesses should be able to demonstrate they understand and follow the key principles of a risk management strategy (widely available online).  Where a business is larger than an SME it might also be appropriate to have a dedicated risk compliance officer.
Going beyond this one of the references in the legislation is to businesses having an independent audit function which can assess internal policies, controls etc.  It is also expected that the whole process is kept under review, at least annually.

Q: Does anyone need to see the risk mitigation details?
Competent authorities may request access to the risk mitigation process and this could including asking for details of how decisions were taken and any subsequent measures were enacted.  

Q: Do businesses need to produce a formal report to show the steps they have taken?
The requirement placed on operators is that they need to report on their due diligence systems and doing this via the company website would be permissible.
The report would need to summarise the coffee quantity and origin placed on the EU Market during the reporting period; the conclusions reached following the risk assessment process; and details of how the evidence was obtained to satisfy the risk assessment.
Where applicable there would also need to be a description of any consultation process that had been undertaken with indigenous populations.





Q: What do you mean by ‘… details of how the evidence was obtained’
A number of commercial operations are now offering remote sensing of production areas and using their services would be one evidence source.  A second may be where you are buying coffee that is certified and that certification process includes elements of traceability in terms of production areas.  How geo-location information is gathered, recorded and cross referenced may also be appropriate evidence.  You would show how you are cross checking all of this information against the EU Commission risk assessment that is coming from the EU Observatory.

EU Information System , Observatory and EU Reference Maps

Q: What is the EU Observatory
The EU has launched the Observatory to monitor changes in the world’s forest cover and provide data.  It is intended that the Observatory supports the Regulation by providing scientific evidence on deforestation and related trade and the provision of land cover maps which would be designed to be an early warning system for all parties.

Q: There is reference to an EU information system – what is its purpose?
The information system is intended to be set up by the EU as an electronic interface which allows transfer of date between customs systems and national authorities.  It would also serve as the mechanism for businesses inputting their due diligence statements which could then be available to all customs authorities within the EU.
Once businesses have inputted data into this system it will be designed to check due diligence statements against its risk level information and, if no issues arise, will generate the reference number which is linked to the due diligence statement and which national authorities/customs would rely on to clear the good for free circulation on the EU market.

Q: How is the Commission determining the level of risk?
All origins will start, as of 29th June, at a standard risk rating.  The Commission is working on setting specific risk gradings for countries – or parts thereof – as soon as possible to create a list of high, standard and low risk areas.  It is possible that for some origins a single risk category will apply to the whole country whilst, for others, there may be differing risk levels across different regions within a country.
The Commission will do their assessment using parameters such as:
· Rate of deforestation
· Rate of expansion of commodity in that country/region
· Production trends
· Data to be taken from range of public and private sources
The Commission will communicate with the origin on changes to their risk level – this can then be challenged by that producing country.


Q: Is there a benchmark against which this December 2020 cut-off is assessed?
Whilst this remains slightly vague from a legislative perspective, the Commission has asked its Joint Research Centre (JRC) to work on the initial global risk assessment map, and so the benchmarking should fall within that scope.  JRC already has a 2022 Global Forest Cover Map – although it has a degree of error recognised within it.  It is therefore only suitable for risk assessment procedures.  Further work is expected to be completed during 2024 but this could mean some data gathering during early 2024 is being done without confirmation that areas have not been deforested since the cut-off date.

Other Points

Q: What about legal deforestation?
Ultimately the EU approach does not recognize deforestation which is legal in that third country.  EU legislation draws no distinction between legal and illegal deforestation in both would fall within the scope of the Regulation.
Whilst we have yet to see further information in the UK, the original Defra intention was that deforestation undertaken which was legal in that country would be recognised as such and therefore coffee could continue to be sourced from these areas.

Q; But what about trees which are used as part of a shade coffee production?
Where coffee is produced on land under tree cover, this is defined as agricultural plantation and falls outside the scope of a forest.  Where, for example, the tree cover is a fruit bearing tree (eg. banana) and has to be replaced as part of its natural productive cycle, then that is permitted.
The legislation permits this where this system was in operation prior to 30th December 2020 and does not allow currently forested areas to be converted into agricultural plantations.

Q: Could coffee be grown on land that had lost its forest due to fire or other natural disaster?
If this is an event which has occurred after December 2020 then coffee could not be grown on this land as it would still be considered as having been produced on deforested land.  The land would have to be left to natural regeneration (or produce a crop which falls outside the current scope of the legislation).
Q: So, do we now have everything we need to know?
Unfortunately, whilst the regulation is now published, there is additional guidance that is still required to help all parts of the chain understand their obligations more fully and therefore minimise the level of disruption to coffee supplies.  It is not yet clear when this guidance is going to be produced and efforts are underway from within industry to contribute to that process.
The detailed rules for the Information System mentioned above – including how businesses submit due diligence information into it – will be the subject of implementing legislation.  The timetable for this being finalised is not yet known.  The Commission has said however that this Information System 


will be designed to maintain the integrity and confidentiality of the information submitted into it by individual businesses/ operators.

Q: So, what else should I be doing to prepare?
One of the big concerns is the state of preparedness along the supply chain, not least at the aggregator level in some countries.  All participants, including business and national authorities have a responsibility to ensure those they communicated with/ trade with etc. are aware of the legislation and what they need to be doing (as well as what they, in turn, should be expecting from their suppliers).
It is also sensible to talk to other existing contacts, such as certification bodies, to understand what role they believe they can play in delivering some of the information that is required.
There are a number of companies offering potential solutions via satellite mapping, on-ground verification,  
	
Q: Where does liability for this lie if something goes wrong?
Whilst the operator (the person placing goods on the EU market) is the main focus for liability if products at risk of deforestation have entered the EU market, each part of the supply chain which has a responsibility to communicate information along the chain is also held liable if there is a breach of the Regulation.  It is not clear how that liability is dealt with when some of those parties sit outside the EU.
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